APRIL 15, 1843. 


Vou. IL. 


USES AND TRUSTS. 
RESULTING TRUSTS. 


Havine shown the origin of a trust, it 
will be necessary here to explain its na- 
ture. A trust inits general and enlarged 
sense, is a right on the part of the cestuz 
que trust to receive the profits and to dis- 
pose of the lands in equity. But there 
are special trusts for the accumulation of 
profits, the sale of estates, and other dis- 
position of trust funds, which preclude all 
power of interference on the part of the 
cestui que trust, until the purposes of the 
trust are satisfied.—-Sanders on Uses, 156. 
Trusts are of two kinds, executory and 
executed. A trust is executory when it is 
to be perfected at a future period by a 
. conveyance or settlement, as is the case 
of a conveyance to B. in trust to convey 
toC. It is executed when the legal estate 
passes as in a conveyance to B. in trust or 
for the use of C., or where only the equit- 
able title passes, as in the case of a con- 
veyance to B. to the use of C. in trust for 
D. The trust in this last case is executed 
in D., though he has not the legal estate. 
Preston on Estates, Vol. I. 190. 

Though there be no particular form of 
words requisite to create a trust, if the in- 
tention be clear, yet the statute of frauds 
which is the adopted law throughout this 
state requires the declaration, or creation 
of the trust to be manifested and proved 
by some writing signed by the party crea- 
ting the trust; and if the terms of it can 
be duly ascertained by the writing it is 
sufficient. A letter acknowledging the 
trust will be sufficient to establish the exe- 
cution of it. A trust need not be created 
by writing, but it must be evidenced by 
writing. 3 Ves. 707; 10 Johns. Rep. 
495; 5 Johns. Chan. Rep. |. 

Having shown to you what a trust is, it 
will now be necessary to explain that a 
trust may be created in one of two ways. 
Ist. Either directly, or 2d, indirectly, or 
by implication of law. 

VOL. II. 1 








1. A direct trust. 
The examples before given show you 
what a direct trust is, and this direct trust 
has, with the exceptions before named, 
been prohibited by the Revised Statutes. 

2. An implied or resulting trust. 

These trusts which have been retained 
by the Revised Statutes are by implication 
of law from the manifold intention of the 
parties, and they are expressly excepted 
from the operation of the statute of frauds. 

It will be necessary for me to explain 
to you what a resulting trust was before 
the passage of the revised statutes, then 
by applying the statutes, we shall more 
easily see the alteration they have made. 

Where an estate was purchased in the 
name of A. and the consideration money 
is actually paid at the time by B., there 
was a resulting trust in the name of B., 
provided the payment of the money could 
be clearly proved. The payment at the 
time was indispensable to the creation of 
this trust, and this part might be estab- 
lished by parol proof. Willis y. Willis, 
2 Atk. Rep. 71. 

Lord Hardwieke said, that a resulting 
trust arising by operation of law, existed, 
1. When the estate was purchased in the 
name of one person, and the considera- 
tion came fromanother. 2d. Whena trust 
was declared only as to part and nothing 
was said as to the residue, the residue re- 
maining undisposed of, remained in the heir 
at law. He observed that he did not know 
of any other instances of a resulting trust 
unless in cases of fraud.—2 Atk. Rep. 
156. The mere want of a valuable con- 
sideration would not of itself, and without 
any auxiliary circumstance create a result- 
ing trust and convert a grantor into a trus- 
tee; for this, Mr. Sanders has truly ob- 
served, would destroy the effect of every 
voluntary conveyance.—Sanders on Uses, 
227. There must have been the absence 
of both a consideration and a declaration 
of the use. If part only of the purchase 
money were paid by the third party, there 
would be a resulting trust in his favor 
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pro tanto; and the same doctrine applied 
to a joint purchase.—t Atk. Rep. 59. So 
if a purchase were made by a trustee, with 
trust moneys, a trust would result to the 
owner of the money.—Amb. 413. 





THE LAW OF CARRIERS. 


A tate case of Pickford v. The Grand 
Junction Railway, 9 Dow). 766, S. C. 


8 Mee. & Wells, 372, has decided a very | 


important question as to the liability of 
common carriers to carry goods offered to 
them for the purpose of conveyance. In 
the present article we propose to consider 
the liability of common carriers in such 
cases. 

In almost the earliest case on this point, 
namely, Jackson v. Rogers, 2 Shower, 327, 
it was held that a common carrier was 
bound to accept any goods presented to 
him for conveyance, and convey them on 
the offer of a reasonable sum by way of 
compensation, There the declaration, 


which was in case, charged the defend- | 


ant as a common carrier, and alleged that 
a pack of goods had been brought by the 
plaintiff to the defendant, and that “ he re- 
fused to carry them, though offered his 
hire.” 

There, Jerrertes, C. J., said: “ The 
action is maintainable as well as it is 
against an inn-keeper for refusing a guest, 
or a smith on the road who refuses to shoe 
any horse, being tendered satisfaction for 
the same.” 

It would seem from this decision, that 
the person bringing the goods to the car- 
rier was bound to ¢ender the amount of the 
carriage, though the words of the declara- 
tion were only “offered his hire.” It 
might be that the court used them without 
any very distinct consideration of the dif- 
ference between a tender, technically so 
called, and an offer, which might merely 
be an expression of readiness to pay as 
soon as the amount of the hire was ascer- 
tained. 

This liability to carry goods when pre- 
sented for conveyance, was, of course, 
limited by the question as to whether the 


carrier had convenience for carrying the | 


oods presented. Batson vy. Donovan, 4 
Bar & Ald. 32, is an authority, (among 
others,) for this proposition. If the car- 
rier had not convenience for carrying the 


goods presented, of course he was not 
bound to take them. 

In Mr. Justice Story’s Commentaries on 
the Law of Bailment, chap. 6, § 508, he 
states as the result of the authorities, that 
“ one of the duties of a common carrier is to 
receive and carry all goods offered for 
transportation, upon receiving a suitable 
hire. This is the result of his public em- 
ployment as a carrier; and by the custom 





of the nation, if he will not carry goods 
for a reasonable compensation, upon a 
tender of it, and a refusal of the goods, he 
will be liable to an action, unless there is 
a reasonable ground for the refusal. “Ifa 
earrier refuses to take charge of goods be- 
cause his coach is full,” &c., “it will, if 
true, be a sufficient legal defence to a suit 
for the non-carriage of the goods.” Here, 
if we look merely at the words used by 
that distinguished jurist, it seems that 
there must be an actual ¢ender of the hire ; 
and as it is to be a tender, we must pre- 
| sume a tender, in the technical sense in 
which a lawyer uses it, was meant. Con- 
sequently, a readiness to pay, which an 
offer might mean, would not be sufficient, 

We now come to consider the last case 
on the subject already referred to, namely, 
Pickford v. The Grand Junction Railway 
Company. ‘That was an action on the case 
against the company in question, as com- 
mon carriers, for refusing to convey goods; 
The declaration averred that “ the plaintiff 
was ready and willing, and then offered to 
pay the defendant such sum of money as 
the defendant was legally entitled to for 
receiving, carrying and conveying the said 
goods.” To this declaration there was a 
special demurrer ; the cause assigned was, 
| that the declaration did not aver a tender 
to the defendants of the money which they 
were entitled to receive for the carriage 
of the goods. After argument and taking 
time to consider, the judgment of the court 
was delivered by Parke, B., in these 





terms :— 

“It was admitted on the argument in 
| this case, that the defendants, in their ca- 
| pacity of common carriers, are bound to 
| carry all goods presented to them for the 
purpose, but it was contended that that is 
only on being paid in ready money: and 
the simple question is, whether, in order 
to support an action against them for re- 
fusing to carry, on the offer of a reasona- 
ble sum, it is necessary that the plaintiffs 
should have made what the law terms a 
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strict tender, in the fourm required by law. 
Now the court think that this is not like 
the case of a strictly legal tender, a term 
which is only applicable where an absolute 
duty, such as the payment of an antece- 
dent debt, is imposed on the party making 
it, in which case the tender stands in the 
place of payment, and is in fact a payment, 
so far as it isin the power of the party 
tendering to make it one, but which re- 
mains incomplete only because the party 
to whom the money is offered refuses to 
accept it. Such a tender we consider to 
be altogether unnecessary in the present 
case; the acts to be done by both parties, 
namely, the receipt of the goods, and the 
payment of a reasonable sum for their car- 
riage, being contemporaneous acts, the 
carrier being bound to receive the goods 
on the money being paid or tendered, and 
the bailee to pay the reasonable amount de- 
manded, on the carriers taking charge of 
the goods. The case of Rawson v. John- | 
son, and the other cases cited by Mr, 
Martin, clearly show, that whenever a duty | 
is cast on a party in consequence of a con- 
temporaneous act of pay'vent to be done | 
by another, it is sufficient if the latter pay, or | 
be ready to pay the money, when the other is 
ready to undertake the duty. Here the acts | 
to be done bythe plaintiffs and defendantsare | 
altogether contemporaneous. The money 
is not required to be paid down by the | 
plaintiffs until the carrier receives the 
goods, which he is bound to carry.” 

The conclusiun to be drawn, therefore, 
from this case, is, that for the future, in 
order to render a common carrier liable 
for refusing to carry goods when presented | 
to him for conveyance, it is nut necessary | 
to make a formal tender in the technical | 
sense, but a statement that the party pre- | 
senting the goods is ready to pay a reason- | 
able compensation for the conveyance of | 
them will be sufficient. 








Popish Superstition, N. D. de Liesse.—About four 
leagues from Laon was situated this famous shrine, 
frequented now, as furmerly, by devout pilgrims, who | 
come long journeys on foot to visit it. Three thou- | 
sand at least had paid their respects this year, and | 
more would arrive before the summer was past. Some | 
women have been known to come from a distance | 
of 60 leagues, scantily cluthed, with naked feet and | 

| 


dishevelled hair. The sick and maimed are brought 
in carts and litters, and never fail to derive benefit | 
from the holy presence. 
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U. 8S. Circuit Court for the Southern District 
of New-York. 


Admiralty Sessions of Oyer and Terminer. 


Before the Hon. Smita Tuompeson, U. S. 
Circuit Judge, and the Hon.S. R. Betts, 
U. S. District Judge. 


Tue U. Srates of America y. JACKSON. 


INDICTMENT FOR GRAND LARCENY ON THE HIGH SEAS. 


JURISDICTION. 


Tne prisoner was indicted under the 
act of Congress, passed 30th April, 1790, 
§ 16, for a grand larceny, and charged by 
the indictment with being a mariner, and 
oo the 8th day of July, 1841, on board of 
a certain American vessel, being a brig 
called “The Petersburgh,” on the high 
seas, and out of the jurisdiction of any 
particular state, and within the jurisdic- 
tion of the United States, of taking and 
carrying away 57 silver coins called Mexi- 
can mill dollars, the personal goods of some 
person or persons to the jurors unknown, 
with intent to steal and purloin the same. 
The second count was the same as the first, 
and charged that the vessel belonged in 
whole or in part to a certain person or per- 
sons, then and still being a citizen or citi- 
zens of the United States. 

The trial came on before a jury, and the 
District Attorney introduced the deposi- 
tions of several witnesses taken de bene 
esse in the cause on the part of the United 
States, from which depositions it appeared 
that the Petersburgh was an American 
vessel, and that she was at the port of 
Vera Cruz in the month of July, 1841, 
where she took in a cargo and sailed for 
the port of New-York, and arrived there 
in the month of August following. The 
cargo consisted of sundry articles, and 
among the rest was 51,000 Mexican dollars 
in bags of $1000 each, which were stowed 
in the hold, and afterwards in the run. 
The master proved that one of these bags 
had been cut open when he arrived at the 
city of New-York, and $57 missing. One 
of the sailors testified that the vessel had 
cleared at the custom-house at Vera Cruz, 
about 27th June, 1841, that she dropped 
out from the quay and cast anchor in the 
seas, and within the jurisdiction of this 
court. The case is similar to that of a 
man who stole a horse in Massachusetts 
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harbor or roads, and that after lying there 
some time the captain ordered the cargo 
to be shifted; that the prisoner and the 
witness went below and moved the specie, 
that while in the bold in moving the specie 
he saw the prisoner stoop down and heard 
the silver jingle. In aday ortwo after he 
informed the captain, who went to the 
risoner’s chest in the forecastle, searched 
it and found about $40 in silver, which he 
supposed had been stolen. The prisoner 
was put to his duty, came home in the 
vessel, and when the vessel was unloaded 
at Brooklyn, the bag was discovered to 
have been cut open and again sowed up. 
The prisoner offered no proof as to the 
offence, or in exculpation of his guilt. 

Nash and Noble, tor the prisoner, asked 
the court to charge the jury, that the pri- 
soner must be acquitted on the ground that 
it did not appear that the robbery had been 
committed on the high seas, according to 
the averments in the indictment, and in- 
sisted that the prisoner could not be con- 
victed, unless this fact appeared affirm- 
atively in the proofs; that the Act of Cun- 
gress had not given jurisdiction to this 
court to try the offence, unless it had been 
committed on the high seas, and out of the 
jurisdiction of any particular state, and 
within the admiralty and maritime juris- 
diction of the United States. That the 
United States courts possessed no criminal 
jurisdiction of offences, unless brought 
within the words of the Constitution, or 
the Statutes or Acts of Congress. That 
the courts of the United States had no 
criminal common Jaw jurisdiction, and they 
referred to the case of Hudsonand Goodwin, 
ads. U. S., 7 Cranch’s Rep. 32. 1 Kent’s 
Com. 355. 5 Wheaton, 97. 
Wiltzburger. The learned counsel insisted 
that the harbor of Vera Cruz was not on the 
high seas, that the locus in quo was not 
within the admiralty jurisdiction of the 
United States, but within the Mexican 
territory. 

Hoffman, District Attorney, contra. 

It was proved that the vessel was within 
the admiralty and maritime jurisdiction of 
the United States, inasmuch as the vessel 
was anchored where the tide ebbed and 
flowed. The prisoner had taken the mo- 
ney, and brought the same away from Vera 
Cruz to a place clearly upon the high 
and brought it into the state of New-York. 
The offender in such a case would be lia- 
ble for the larceny both in the state where 





U.S. v. | 





he took the property, and in the state 
where he brought it, as the stealing of the 
property would be one continuous taking 
and act. 

Nash and Noble, in reply.— Where a man 
stole money at Utica, brought it to New- 
York, entered on board of a ship and sailed 
to Philadelphia, and was there arrested with 
the money stolen, he could not be indicted 
and convicted for stealing the property and 
carrying it away on the high seas, within 
the meaning of the Act of Congress. 

Tuompson, J., charged the jury— 

Ist. That it did not distinctly appear 
from the evidence where the vessel was 
situated at the time the money was stolen; 
that the prisoner was guilty of taking the 
money there could be no doubt; that if 
the money was stolen while the vessel was 
on the high seas, the jury must convict the 
prisoner; but if it was stolen while the 
vessel was in the harbor of Vera Cruz, and 
within the Mexican territory, that the 
prisoner, thongh morally guilty of the grand 
larceny, yet he could not be punished by 
this court, as it had no jurisdiction in the 
matter, and he must be accordingly ac- 
quitted. That the Act of 1790 did not au- 
thorize the United States Courts to try 
persons for crimes committed within a 
foreign territory, although upon the seas 
where the tide ebbs and flows; that the 
high seas were, properly spesking, within 
the territory of no state or country, but 
wherever there was a local jurisdiction, it 
appears to have been excepted from the 
jurisdiction of the United States courts on 
the seas, as respects that territory. 

The jury retired, and were unable to 
agree upon their verdict, whereupon the 
District Attorney entered a nolle prossequi. 








U.S. DISTRICT COURT. 








U.S. District Court for the Southern District 
of NewYork. 


Before the Hon. S. R. Berts. 
In Admiralty. 


Hovse ano Cummine v. Tue ScHooNER 
Lexineton.—Jan. 2, 1843. 


The master of the schooner Lexington, lying at Phila- 
delphia, received on board of his vessel thirteen 
tierces of seed, which he contracted to deliver at the 
port of New-York, to the libellants or their assigns, 
they paying freight. Not being able to obtain a 
sufficient caro, ihe master furwarded the seed, 
withuut the consent of the libellants, by the trans- 
port line across New-Jersey. On arriving at New- 
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House and Cumming v. The Schooner Lexington. 


York, the agents of the Company, not knowing the 
consignees, and not being able to find tiem or as- 
certain their place of business, after the lapse of 
some three or four days stored the seed in a ware- 
house usually employed by the Company four such 
purpose. One of the consignees afterwards ascer- 
tained, from the office of the Transportation Com 
pany, that it was warehoused, and saw it, and de- 
livery of it was offered to him on payment 
of the freight. He however refused to accept it, and 
gave notice thereof to the master, and demanded 
its equivalent in damages. lt appeared that clove- 
seed had declined from one to two and two and a 
half cents between the time of the arrival of the 
cargy and the knowledge of it acquired by the libel- 
Jants :—Held, that the consignees could not hold 
the whole contract broken, and recover the full 
value of the shipment; that they ought to have re- 
ceived the goods when tendered to them, exacting 
only an indemnity, for the omission to fulfil the 
duty of giving notice dependent upon the arrival! of 
the property in port, but that they were entitled to 
be reimbursed for their loss occasioned by the depre- 
ciation in the value thereof. 

An undertaking to deliver goods to an individual or 
his assignee 1s not satisfied by landing them on a 
wharf or at a warehouse, unless notice be given the 
owner, the obligatiun being to make the delivery 
personal. 

The libellants having no settled or known residence 
or place of business in the city of New York, and 
the contract being to deliver the cargo there, they 
were entitled to nutice of its arrival through the 
medium of the post-office. 


Tue facts of this case sufficiently appear 
in the adjudication of his Honor. 

C. Belcher, for the libellauts. 

N. F. Waring, for the claimants. 

Berrs, J— The libel articles upon a bill 


the receipt on board his vessel of thirteen 


| 
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February. Some of the shippers at Phila- 
delphia assented to the change, but no 
cousent was given in this case, and none 
was applied for. 

The seed had been shipped, originally, 
by Mr. Quin, in behalf of Smith Bogardus 
& Co., and a receipt taken from the mas- 
ter therefor, and afterwards being pur- 
chased by the libellants, he surrendered 
that receipt and obtained the bill of lading 
from the master. When the seed was 
shipped, it was understood the vessel 
would wait for a full cargg, and as freight 
at the time was dull, it was uncertain 
when she would fill up, and he directed 
or advised the transhipment at the time it 
was made. 

The seed arrived in New-York from the 
Ist to the 3d of March, and the consignees, 
(B. C. Cumming & Co.,) not being known 
to the agents of the company, and on in- 
quiry they not being able to find such 
firm, or persons, or ascertain their place of 
business, the goods, after three or four 
days delay, were stored in a warehouse 
usually employed for such purpose by the 
company. 

The seed went into the warehouse on 
the 5th of March, and the proof is that 
Mr. Cumming subsequently ascertained at 


_ the office of the Transportation Company, 
of lading executed at Philadelphia, by the | 
master of the schooner Lexington, Febru- | 
ary 23d, 1842, by which he acknowledged | 


tierces of seed, to be delivered at the port of | 


New-York to the libellants or their as- 
signs, they paying freight. 

The libel avers “that the goods were 
not transported to New-York, and deliv- 
ered pursuant to the contract; that the 
master did not proceed with the schooner 


with all reasonable despatch, and bring the | 


said seed to the port of New-York within | 


a reason:ible time, and that he has wrong- 


fully converted the seed to his own use,’’ | 


&ec. 

The respondents allege performance of 
the contract. 

The case upon the facts is briefly this. 
The schooner, at the time. these goods 
were received on board, was up at Phila- 
delphia fur freight to New-York, but not 
obtaining a cargo, and it being mid-winter, 
the master concluded to tranship the por- 
tion of cargo taken on board, and forward 
it by the Transportation Line across New- 
Jersey. 


} 


that it was there, and also called at the 
warehouse and saw it, and that delivery 
was offered him on payment of charges, 


| to wit, freight and storage, the latter at 


six cents each cask per week. 

Mr. Cumming stated that the seed had 
not been delivered according to agree- 
ment, and he should leave it until he made 
further inquiries. 

Subsequently he gave notice to the mas- 
ter of his refusal to accept the seed, and 
demanded its equivalent in damages, and 
thereupon this suit was instituted. 

The main proposition upon which the 
action was rested by the libellants, is, that 
the contract of affreightment was a special 
one, and that the vessel is bound to its 
performance according to its terms, and 
that the master, by transhipping the seed 
without showing a case of necessity, bas 
violated the shipping contract, and ren- 
dered the vessel liable for the value of the 
goods. 

Other particulars were brought in inci- 
dentally, to show a probable injury to the 
shipper by diverting the lading from the 


This was done about the 26th of | mode of transportation agreed on to a dif- 
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ferent one, but the proofs on that branch 
of the case are not very definite or satis- 
factory, and at best, perhaps can be claimed 
to amount to no more than to leave the 
fact in doubt whether the libellants would 
have been better or as well off in respect 
to the state of the market, if the seed had 
continued on board the schooner, and 
been brought here in the ordinary course 
of voyages by sea. 

Jn that view of the case the question 
would become entirely technical, and the 
decision of the court would be limited to 
the point whether, upon an unnecessary 
transhipment of goods, the bill of lading 
is absolutely broken, and the affreighter is 
entitled to demand their value irrespective 
of the fact whether they were brought to 
the port of destination, and delivered by 
the substituted conveyance, as speedily and 
as advantageously to him as if they bad 
remained in the vessel where first placed. 

I do not however consider it worth while 
to meet a point so narrow and rigorous, 
and shall weigh the facts and circumstances 
in proof to ascertain whether the tierces 
of seed have been delivered according to 
the bill of lading, and if that is found so, 
shall regard the contract as substantially 
performed without heeding the method of 
performance as of moment in the case. 

Had the schooner brought the tierces to 
this port, what was the obligation of the 
master under his bill of lading in respect 
to them ? 

Carriers by land or water are bound to 
make delivery of the goods conveyed con- 
formably with the condition, upon which 
the bailment wasreceived. (Story’s Bail- 
ment, § 538, 539, 540, 541; 4 Pick. 371; 
5 Johns. 39; 6 Cow. 268; 2 Wend. 327; 
6 Wend. 235.) 

An undertaking to deliver goods to an 
individual or his assignees is not satisfied 
by landing them on a wharf or at a ware- 
house, unless notice be given the owner. 
(2 Kent’s Com. 603, 605, and notes ; Story, 
§ 543.) 

Notice must be given the consignee if 
the goods are delivered at a place of de- 
posit or business, (4 D. § E. 581; 5 ibid. 
389,) as the obligation of the carrier is 
to make the delivery personal. (4 Price, 
31; 3 Brood. § Bing. 177.) Unless by 
the contract some other mode of delivery 
is designated, (2 Bar. §& Ald., 356,) and 
the decisions do not ratify a discrimination 
{intimated by Judge Buller) in this respect 














————__., 


between carriers by land or water. (Holz 
on Shipping, 359. 

The bill of lading in this case having 
appointed no particular method of delive- 
ry, the carrier could have been bound to 
make it personal, or what should be equiva- 
lent to that. (15 J. R. 39; Pick. 371; 
Story’s Bail. § 543,544,545.) And clear- 
ly it would not be a sufficient satisfaction 
of such obligation, to store the goods and 
await their being discovered and demanded 
by the consignee. 

If any usage or custom of the port is 
relied upon to excuse a compliance with 
the terms of the bill of lading, it should be 
one so clear and notorious as to afford a 
presumption that all parties acted with an 
understanding of its character and appli- 
cation. (Abbott, 249; 1 Sumn, 151; 2 
Sumn. 567; 2 Gall. 475. 1 Story’s Rep. 
603 

Without any evidence in the case to that 
effect, [ should hold that such diligence 
was not used on the arrival of the goods 
in New-York to apprize the consignee of 
the place of deposit, as to render storing 
them in a warehouse a delivery to him, on 
the part.of the owners of the schooner, 
supposing they had been brought in her. 

There is testimony showing that the 


delivery was in consonance with the un- 


derstood course of business with the trans- 
portation line, and might probably be suffi- 
cient with respect to shipments made 
directly with that association. That point 
however it is not now necessary to decide 
or consider, bec ause the transhipment 
from the schooner being the act of the 
master without the assent of the libellants, 
the company become his agents in the 
transaction, and he must show a fulfilment 
of bis engagements at least to the same 
extent he would have been bound to per- 
furm them had the goods been brought 
here in his vessel, and he then might not 
even be protected against loss or injuries 
by a defence which would have availed his 
own vessel. 

It is proper also to observe inthis connec- 
tion, to avoid any inferences not intended 
to be authorized by this decision, that if 
either the usage of business or the con- 
tract of affreightment, had authorized the 
schooner to land the goods in a warehouse, 
or place them on the wharf, it would not 
follow that on a voluntary transhipment of 
this kind the same method might be pur- 
sued by the substituted vessel, for the 
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Tolt owner knowing the ship to which he had Suits in admiralty, however, are not sub- 
: confided his goods might take means to | ject to the limitations as to modes of pro- 
ing protect his interest by keeping himself | cedure or remedies that attach to actions 
gna advised of her proceedings or arrival; or | at law. The whole case is prosecuted 
| to he might trust to the goods remaining on | upon its facts and equities. The redress 
iva- board the usual period of unlivery after | rendered is commensurate to the grie- 
71; the vessel should have come in. vances and demands. Admiralty courts 
Par- If then put to the risk of demanding and | being no way trammelled in the exercise 
tion taking the goods when brought into port, | of their jurisdiction by technical names or 
and the owner might stand upon a better foot- | forms of suit. 
ded ing, in having them remain with the ves- The libel not only alleges a breach of 
, sel in which he had placed them, than to | contract and seeks the redress and action 
i have them transferred to another bring- | ex contractu would aftord at law, but it fur- 
vith ing them with entire safety and equal or | thermore charges a conversion of the goods 
| be greater despatch. and proceeds as in trover for such tort, and 
da The contract entered into by the master | accordingly the question is directly pre- 
ry not having been performed by him, the | sented whether the transhipment of the 
pli. next inquiry is as to the consequences. goods at Philadelphia and deposit of them 
32 It is manifest upon all the authorities | in a warehouse in New-York, to be de- 
tep. that ifthe goods are lost or deteriorated, the | tained until the charges incident to this 
ship or her owners are bound to bear the | substituted conveyance should be satisfied, 
hat loss. (Holt on Shipping, Part 3, ch. 2, and | is a wrongful conversion of the goods, en- 
nce ch. 8. Abbot, 249, 250.) Unless protect- | titling the owner to recover their entire 
ods ed by the exceptions in the bill of lading ; | value against the first depository. There 
> of and when the transhipment is without ne- | is no refusal to deliver on demand proved, 
ing cessity, the vessel or her owner cannot | so as to raise the question whether the 
on have advantage of that protection. (Schef- | master of the schouner could lawfully 
aes, felin v. Wheaton, 1 Gall. 441.) In both | claim storage fees, or whether the freight 
r. cases the owner of the goods recovers to | charged cxceeded that stipulated by the 
the the amount of his actual damages, for the | bill of lading. The libellant (Cumming) 
un- substance of the contract has not been | did not demand the goods ; and when prof- 
ins- performed—the goods not being put in his | fered tu him on payment of charges, made 
iffi- possession in the condition it was stipu- | no objection to the charges, but said the 
ade lated they should be delivered. He may | delivery had not been according to agree- 
int accordingly refuse to receive them, and | ment, and he should leave the seed until he 
ide claim their full value, or take them with | made further inquiries. 
ent composition for their declaration. The Admitting that the detention of the 
the ground for the allowance of damages and | goods might constitute a conversion on the 
ats, their measure in such case is apparent; | part of Mr. Monroe, (the warehouse man 
the but in this case the goods are offered the | on the transportation line, if demanded by 
ent libellants in a perfectly safe and sound con- | the owner, yet their possession being ldw- 
me dition, and the breach therefore does not | ful in its inception in respect to their own 
er- touch the vital and substantive part of the | acts, would not become wrongful unless set 
ht contract. up in opposition to the right of possession 
10t An action at law on the bill of lading | of the true owner. (Story’s Bailment, § 
ies would on such a state of facts entitle the | 105; § 107.) There would accordingly 
his plaintiff to recover the special damages | be strong reason to question the right of 
sustained in consequence of the imperfect | the libellants to sustain an action against 
eC- execution of the agreement on the part of | the second bailees without a previous de- 
ed the master. This would be the ordinary | mand of the goods; but however that right 
if remedy. (6 Cranch R. 226; 8 Johns. It. | be at law, or what the personal liability of 
rn 213.) The carrier being under the law | the master in tort or assumpsit, it is now 
he charged with the responsibility of an in- | to be inquired whether a might arose to 
se, surer, should be subject to the same rule | the libellants to proceed against the vesseb 
ot of damages when the action rests upon | on this state of facts, and demand the full 
of the contract ; and the insurer is liable only | value of the goods shipped on board. 
T- to the amount of actual loss. (1 Phil, Ins. The doctrine that the shipment of goods 
he 285 ; 2 ibid. 495.) or freight creates an obligation maritime 
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in its character and which may be enforced 
in rem against the vessel by admiralty 
courts, I shall consider so far settled by 
adjudications in our own courts as to fur- 
nish the rule of decision in this case. (6 
American Jurist,6; 2 Gill. 338; 1 Sumn. 
553, 206, 595.) Iam given to understand 
the point is under review before the circuit 
judge of this district on appeal in a neigh- 
boring district, and his decision, if it }:ys 
down a different rule, will thereafter be- 
come the law of this court. 

There would be no distinction as to 
the competency of admiralty jurisdiction 
under the doctrine of these authorities, 
whether the claim of reparation arose from 
misfeasance or nonfeasance, and as has 
been already suggested, the allegations and 
recovery in admiralty courts are in con- 
formity to the right of the case in all its 
circumstances without the necessity of em- 
ploying different forms of action to reach 
the remedy. 

If then a case is established here which 
could charge the owner of the vessel, re- 
lief to the same extent, the contract being 
maritime, will be given against the vessel 
itself. 

According to the opinion already indi- 
cated, the substantial part of the contract 
was performed. The goods were safely 
transported and delivered here pursuant 
to the bill of lading, and the owner had 
knowledge that they were at this port and 
subject to his order. 

One incident of the contract, however, 
had not been fulfilled. The shipment was 
not delivered into the possession of the 
libellants, nor had they immediate notice 
of the arrival in the port of New-York. 

A distinction exists,in the nature of 


things, between the mode and degree of | 


the actual delivery of goods transported 
on land in small parcels by carriers, and 
that of a cargo or large packages water 
borne and brought from abroad. The dif- 
ference is adverted to in the cases, and the 
result of the discussions in the courts on 
the point seems to be, that although the 
contract of carriage only stipulates to 
transport the goods from one port to ano- 
ther, yet it is not satisfied, as Mr. Justice 
Buller at first held, by unloading them at 
the port of delivery. (5 D. § £. 389.) 
But in addition to that, due and reasonable 
notice must be given the consignee, unless 
such notice is excused or rendered un- 
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necessary by the terms of the bill of Ja 
ding. (2 Kent, 404, 405. 4 Pick. 371, 
Story’s Bailment, 2d edit. § 544, 4 Bing, 
New. Cas. 314, 330.) 

In Golder v. Manning, 3 Wils. 429, the 
court discussed the question as to the duty 
of carriers after the goods reach the plaeg 
of destination. The general rule declared | 
was that if the undertaking did not impose} 
on the carrier the necessity of a personal) 
delivery, and the goods being of great) 
bulk, or for other cause, are deposited ing) 
warehouse, the carriers are obliged to fers 
notice to persons to whom the goods arg, 
directed, within a reasonable time. i 

The law has not settled definitely the 
method of giving such notice, and accord¥ 
ing to the general principles it must there 
fore be such as under the circumstances of} 
the case would be reasonable. 

The libellants having no known resi# 
dence or place of business in the city, and 
having taken an undertaking upon the bill 
of lading to have the goods delivered here 
it would be consonant to the usual cours@ 
and habitude of transacting business in 
analagous cases, to give notice through the; 
post-office. This has become a medium 
of notice in mercantile transactions, s@ 
common and so well recognized by law, ag 
to render an omission of that mode of giv# 
ing information a laches, unless accounted; 
for upon satisfactory facts or circumstancesy 

There is nothing in the evidence to ex 
cuse it in this case, and as the bearing of 
the proof is that the price of clove-seed) 
declined from one to two and two and @ 
half cents per pound between the arrival 
of the cargo here and the knowledge of it} 
acquired by the libellants, they are justly” 
entitled to be reimbursed this loss. 

They cannot hold the whole contract] 
broken upon this particular, and recover ] 
the full value of the shipment, but ought © 
to have received the goods when tendered ~ 
them, exacting only an indemnity for the 
omission to fulfil the duty of giving notice 
dependent upon the arrival of the property 
in port. 

I shall decree accordingly, and if the 
parties do not settle the loss at one and a 
half cent per pound, a reference must be 
had to compute the actual loss, when fur- 
ther evidence to that point may be adduced 
by either party. 

Order accordingly. 
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Morris v. Ten Eyck. 





sacra a nen tne est eee 
COURTOF COMMON PLEAS 





Before the Hon. M. Utsuoerrer, and 
Judges Incranam and Ine@uis. 


Morris v. Ten Eyck. 


VERDICT CONTRARY TO LAW—EVIDENCE., 


Ix an action of assumpsit for the services of counsel, 
the plaintiff proved that he was entitled to $150. 
On the trial, the judge left it to the jury to decide 
whether the plaintiff was entitled to his whole de- 
mand, but charged that they ought to decide accord- 
ing to the evidence: the evidence was clear as to 
the plaintiff’s right to recover the full amount; the 
jury having found for the plaintiff only $50, which 
left him liable to pay the defendant’s costs :—Held, 

_ that the verdict was contrary to law and evidence. 

The jury cannot in assumpsit disregard the evidence 
of the amount of a demand and give only a small 
portion of it. 


Tuts was an action of assumpsit brought 
by the plaintiff against the defendant for 
the payment of services as counsel. The 
declaration contained the money counts at 
length, and a special count for services as 
counsel, &c. Plea, the general issue. 

On the trial of the cause before Ulshoef- 
fer, J.,in August term, (September 18,) 
1842, it appeared from the evidence on 
the part of the plaintiff, that the suit in 
which the plaintiff claims for sérvices as 
counsel was Ten Eyck v. Schermerhorn, 
the object of which was to set aside the 
fraudulent conveyance of a store of the 
value of thirteen or fourteen thousand 
dollars; and other property to a large 
amount. That the bill in said suit was 
filed under a special agreement by which 
four or five came in to have their claims 
satisfied, that the parties to the agreement 
were Mr. Cornell, the Ulster Fron Com- 
pany, Mr, Tuckerman, individually and as 
agent, and George K. Hedley, who agreed 
to prosecute it at their joint expense each 
one to pay in proportion to the amount of 
his debt, but that the bill was filed in the 
name of Ten Eyck alone. And that Ten 
Eyck was to employ his own lawyer. 
That before the commencement of the 
chancery suit, Ten Eyck called upon Tuck- 
erman, one of the parties to the above 
named agreement, on the subject of uni- 
ting with other creditors, and proposed that 
he should bear a proportion of the ex- 
penses, but was told by Tuckerman that as 
both he and his lawyer were strangers to 
him, he would not consent unless his Jaw- 
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yer Mr. Morris, would consent to same, 
and if so, Mr. Ten Eyck should also em- 
ploy him in the suit, to which Mr. Ten 
Eyck assented. That subsequently Tuck- 
erman spoke to Morris, who consented to 
serve as Ten Eyck’s lawyer—on being in- 
formed of which Ten Eyck consented to 
his employment in the suit, and that Mor- 
ris was accordingly employed. 

It appeared on the cross-examination of 
the plaintift’s witness, that he had always 
understood Morris was the solicitor of the 
Ulster Iron Company, and that when the 
bill of costs was made out including Mr. 
Morris’, and presented to Ten Eyck, he 
immediately objected to it, saying that he 
had never employed Mr. Morris, and that 
the other parties to the agreement would 
not pay it. 

The defendant’s counsel objected, and 
insisted that the plaintiff should have join- 
ed the other parties to the agreement in 
this sait, and that he could not recover 
against Ten Eyck alone. 

The learned judge charged the jury 
that the questions of fact raised in the case 
were—l. Whether the defendant employ- 
ed the plaintiff, and 2, Whether the ser- 
vices were worth the amount charged by 
him. That upon the question of law 
raised by the objection of defendant’s 
counsel, the defendant could not under the 
pleadings maintain the objection in that 
stage of the cause, and that to take advan- 
tage of it he should have pleaded in abate- 
ment, that as the cause then stood the 
plaintiff, if entitled to recover at all, was 
entitled to recover the whole amount he 
was entitled to, against the defendant in 
this suit, and the defendant must look 
to the others for contribution. As to 
the first question, seid the learned judge, 
the law is that to entitle the plaintiff to 
recover, he must prove a retainer on the 
part of the defendant in some form. A 
retainer may in some cases be inferred 
from assent of the defendant and other 
circumstances, but in this case the plain- 
tiff has proved an express contract by 
Tuckerman. That a retainér was fully 
proved in this case. That as to the second 
question, Mr. Sears has estimated the 
value of the plaintiff's services at $150, and 
as he has testified that the services of the 
plaintiff were worth that sum, the jury 
could reduce the amount if there was evi- 
dence in the case which would warrant it, 
but there was no contradictory evidence 





THE NEW-YORK LEGAL OBSERVER. 





English Cases.—Pitt v. Cassanet. 





whatever. The jury returned a verdict 
for the plaintiff of $50 damages and six 
cents costs. 

Motion was now made for a new trial. 

HI. M. Morris, for plaintiff, relied on 
the following points: 

1. That the verdict of the jury was con- 
trary to law and evidence. 

2. That the jury either designed to re- 
duce the plainvtiff’s elaim by giving such 
proportion of the demand of the plaintiff 
as they thought would be a proper propor- 
tion for the defendant to pay under the 
agreement in which others were concern- 
ed. Or, 

3. That they designed to reduce the 
plaintiff's demand to such amount as they 
thought the value of the services, indepen- 
dently of any knowledge or proof. 

4. That in either or any event, the ver- 
dict was against the charge of the judge, 
and against law and evidence. 

P. Milspaugh, contra, relied on the 
following points: 

1, That this being an application to the 
judicial discretion of the court, such discre 
tion will not, nor ought ever to be exer- 
cised for such a purpose when the case 
with ail the testimony has been fairly pre- 
sented to the jury. 

That the verdict will not be set aside as 
contrary to evidence. Brooks vy. Middle- 
ton, 10 East, 268. Fonnereau v. Bennet, 3 
Wils. 59. Wilson v. Rastall, 4 T. R. 753. 

2. That the testimony in the case was 
all fairly presented to the jury, who are 
the competent judges of all the facts, and 
are supposed to have maturely weighed in 
their minds all the circumstances, and by 
their verdict put such a value upon the 
services of the plaintiff as they thought 
the testimony warranted, und the verdict 
was therefore right, and ought not to be 
disturbed, Smith v. Hicks, 5 Wend. 48. 
Jackson v. Loomis, 12 Wend. 29. 





3. That there being some doubt as to | 


the question whether the plaintiff in this 
case was retained by the defendant, that 
doubt very properly was taken in favor of 
the defendant and the jury were right in 
giving such amount as they thought was a 
fair compensation as a counsel fee on the 
argument of the cause in chancery. Ez 
p- Bailey, 2 Cow. 479. 

4. That the court ought not to grant a 
new trial in this cause. 

Cur. ad vult. 
Uusnoerrer, J.—This is an action of 








assumpsit for the services of counsel. The 
roof was clear that the plaintiff was en. 
titled to $150, but the doubt was whether 
the defendant was liable. The jury found 
for the plaintiff only $50, which left him 
liable to pay the defendant's costs. At the 
trial I unguardedly left it to the jury to 
decide whether the plaintiff was entitled 
to his whole demand, (in case he recovered 
or was entitled to recover against the de- 
fendant,) but they were nevertheless told 
that they ought to decide according to the 
evidence, and that the evidence was clear 
of the plaintiff’s right to recover the full 
amount. Whether the jury doubted the 
defendant’s liability,and therefore reduced 
the plaintiffs demand to $50, cannot be de- 
termined; but if they did, it was illegal 
and improper. If the defendant was not 
liable to the plaintiff, the verdict ought to 
have been in his favor. If he was liable, 
the plaintiff was entitled to recover his 
demand as proved by the evidence. The 
jury having determined that the plaintiff 
was entitled to reeover against the defen- 
dant, that point is settled. In this view we 
have frequently held, that the jury could 
not in assumpsit disregard the evidence 
of the amount of a demand, and give only 
a small portion of it. This verdict is there- 
fore contrary to law and evidence, as 
arising upon the facts, and there ought to 
be a new trial with costs to abide the event 
of the suit. 
New trial ordered with costs to abide 
the event of suit. 





English Cases. 





COURT OF COMMON PLEAS. 


Before Sir Nicnotas C. Tinpat, C. J., 
and Judges Cottman, Erskine, Mave 
and CRESWELL. 


Pirt v. Cassanet.—Michaelmas Term, 
Nov. 25, 1842. 


CONTRACT. 


The plaintiff agreed to buy thirteen tons of oil from 
the defendant, and paid a deposit for the price. Five 
tons were delivered, when the plaintiff said they 
were of inferior quality, and required the defendant 
to take them back or return the deposit money. 
The defendant sold the other eight tons, but it did 
not appear whether he had thus rendered himself 
incapable of completing the contract, before or after 
the plaintiff refused to receiveany more of the oil :— 
Held, in the absence of such evidence, that on an 
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action brought to recover back the money, the jury 
were properly directed, first, whether there was 
fraud on the part of the defendant in the inception 
of the contract, and if not, whether, secondly, there 
was sufficien evidence that the defendant had agreed 
to rescind the contract. 

Semble, the proper form of action in this caseis for 
amoney had and received. 


Assumpsit for money had and received. 
Plea,non-assumpsit. Theaction was brought 
to recover 227. which was paid as a deposit 
by the plaintiff to the defendant for the 
purchase of thirteen tons of sperm-oil scrap- 
ings, sold to the plaintiff at 8/.aton. The 
defendant had delivered one ton of the 
oil, and shortly afterwards four tons more. 
The plaintiff complained that the latter 
four tons sent did not correspond with the 
first, and were of inferior quality to that 
bought or bargained for; and so the plain- 
tiff required of the defendant to take the 
oil away, and demanded back the deposit 
money. The defendant asked for time to 
pay back the money, but not having paid 
It, the present action was brought. It was 
proved that the remaining eight tous which 
had not been sent had been sold to a third 
party for a larger sum than that agreed 
upon by the plaintiff, namely, for 82. 10s. a 
ton; but there was no evidence of the 
time when this second sale was made. 
There was conflicting testimony on either 
side; on that of the defendant, that the 
thirteen tons had been purchased in bulk, 
so that the plaintiff could not complain of 
the inferior quality of any portion of the 
oil; while, on the plaintiff’s part, the evi- 
dence was, that the goods were bought by 
sample. The cause wastried before Lord 
Abinger, C. B., at the Summer Assizes, 
Surrey ; and it was left to the jury whether 
the goods were bought in bulk or by sam- 
ple, whether the contract was altogether 
void by reason of any fraud on the part of 
the defendant, or whether there was any 
agreement by the defendant to rescind the 
contract? Touching the fraud, his Lord- 
ship remarked on the difference between 
the price agreed upon by the plaintiff, (8/.,) 
and that at which the remaining eight tons 
were sold to a third party, (S/. 10s.,) as re- 
butting any imputation that the oil was of 
inferior quality to that bargained for; and 
for the rest, that, unless the defendant 
agreed to put an end to the contract, he 
was entitled to the jury’s verdict. ‘he 
jury found for the defendant, and a rule 
was obtained upon him to show cause why 





there should not be a new trial. Cause 
was shown this day by 

Sir T. Wilde, serjeant, for the defend- 
ant.—This rule is moved, on the ground 


of misdirection on the part of the learned 


judge before whom the cause was tried ; 


but the whole of the evidence was clear on 
our side, except in one point. First, the 
contract was made between the parties for 
the purchase of the oil, and 22/. was paid 
by the plaintiff in advance, part of the 
goods bargained for were already sent, and 
then the plaintiff refused to receive any 
more, and required us to take back what 
we had delivered. All this was clear, 
without any doubt. Then came in the 
conflicting evidence, whether the oil was 
bought by inspection or by sample; in 
fact, whether the plaintiff had a right to 
complain or not. ‘That question was left 
to the jury, and they found that fact for us. 
As to the sale to a third party of the re- 
maining eight tons which the plaintiff 
would not receive, there was no evidence 
whether it was sold before the difference 
between the plaintiff and defendant, or 
after, so that it does not appear from this 
circumstance which of the parties first in- 
fringed the contract. The question there- 
fore was properly left to the jury, first, on 
the point of fraud, which they negatived, 
on the evidence that the portion which the 
plaintiff refused to receive was sold for 
more than he had agreed to give for it; 
and, secondly, as to rescinding the contract 
by the defendant. 

Channell, serjeant, (Bovill was with 
him,) for the plaintiff—The case should 
be sent down again, because of misdirec- 
tion on the part of the learned judge; for 
I submit that the contract in this instance 
is rescinded by the defendant, and the jury 
should have had certain facts put before 
them from which they would, without 
doubt, have come to this conclusion ; first, 
we claim that the contract should be held 
null on a point of law; and secondly, by 
express agreement between the parties to 
rescind it. On the point of law, because 
the defendant was not ina condition to 
fulfil his part of it; for there was evidence 
that he sold eight tons of the oil out of the 
thirteen. It is to be wished that the time 
when the sale was made had appeared on 
the judge’s notes, or on those of the coun- 
sel who were in the cause; but it is sub- 
mitted, that the sale must have been be- 
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fore the plaintiff required the defendant to 
take back the five tuns, and not after ; be- 
cause, unless it had been made before, his 
lordship would not have called the atten- 
tion of the jury to the fact, for it would 
have been immaterial with respect to the 
further perfo1 manee of the contract. Then, 
as to rescinding: In point of fact the evi- 
dence was, that the plaintiff required the 
defendant to take back the oil and repay 
the deposit, and that the defendant asked 
for time to pay the money; nor was there 
any evidence on their side to rebut the in- 
ference to be drawn from this as to the 
agreement by the defendant that the con- 
tract should be rescinded, for they called 
no witness to show that they insisted on 
the fulfilment of the contract. We com- 
plain that his lordship did not set out these 
facts to the jury. For another point, as to 
whethex the plaintiff should bring a special 
action ior the breach of contract, or might 
sue, as here, for money had and received, 
and give the special matter in evidence, 
he referred to Grounsell v. Lamb, (1 Mee. 
& W., 352.)* 

Tinpat, C. J—I do not think the ver- 
dict ought to be disturbed; the verdict 
turned upon two questions, which were 
left to the jury. The one, whether there 
was any fraud on the part of the defend- 
ant in the inception of the contract, and 
the other, whether there was any agree- 
ment that it should be rescinded. Now, 
on these two points there was certainly 
sufficient evidence to goto the jury and 
to warrant their finding. But it is sub- 
mitted on the part of the plaintiff, that 
another circumstance should have been 
set out to the jury, namely, that the de- 
fendant sold eight tons of the oil to a third 
party, thus rendering himself incapable to 
perform his contract; and that therefore 
the contract having been rescinded by him- 
self, the plaintiff had a right to recover 
back his deposit-money, 22/., in this action, 
for money had and received. Before this 





* Assumpsit for gcods sold and delivered, (a ma- | 
chine) :—Held, that the defendant might show, under | 


the general issue, that the machine was manufactured 
by the plaintiff fur the detendant, under a condition 
that if it did not work nothing should be paid for it; 
that it could not be made to work, and that it was 
useless to the defencant :—Held, also, that although 
the machine was not proved to have been returned to 
the plaintiff, he was not entitled to any damages on 
the count, quantum valebat, without showing some 
new imp ied contraci arising from the detendant's 
iggy the goods. (Grounsell vy. Lamb, 1 Mee. 
+) 352.) 





point could have been left to the jury, it 
was important that the very time of this 
re-sale of the eight tons should appear; 
because if that time were after the plaintiff 
refused to keep the five tons, the defend. 
ant cannot be charged with having ren- 
dered himself incapable of performing bis 
part of the agreement. It was said, on 
behalf of the plaintiff, that the re-sale must 
have beeu before the refusal, or his lord- 
ship, at the trial, would not have noticed 
it. But he noticed it for a purpose which 
quite agrees with the supposition that the 
oil was sold after the plaintiff’s refusal, 
namely, for this purpose; that as it was 
sold for more than the plaintiff agreed to 
give for it, the supposition is rebutted that 
it was of a quality inferier to that bar- 
gained for. The fair inference appears to 
be, that the plaintiff jivst repudiated the 
contract himself, or rather that he refused 
the further performance of it. I think, 
therefore, that this rule should be dis- 
charged. 
The rest of the court concurred. 
Rule discharged. 


IN CHANCERY. 
Before Vice-Chancellor Knieut Bruce. 


Storer v. Tue Great Western Rat- 
way Company.—JVov. 12, 1842. 


JURISDICTION—CONTRACT TO BUILD--SPECIFIC PER- 
FORMANCE. 


Ir is competent for, and the duty of, the court to in- 
terfere tor the specific performance of a contract 
by a party to do certain defined work on anvther’s 
property, provided the latter party have such an in- 
terestin the contract as to render damages an inad- 
equate compensation for its non-performance. 

Upon a bill filed for specific perforn.ance of an agree- 
ment to construct, and for ever thereafter main- 
tain, an archway under a railway, the court held, 
that it had jurisdiction to grant such relief, and de- 
creed accordingly. 


Tuts was a bill for the specific perform- 
ance of an agreement entered into by the 
Great Western Railroad Company with 
the plaintiff, whereby the company had 


| contracted to “construct, and for ever 
| thereafter maintain, one neat archway suf- 
| ficient to permit a loaded carriage of hay 


to pass under the railway, at such place as 
the plaintiff, his heirs, or assigns should 
think most convenient in his pleasure 
grounds, and should form and complete the 
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approaches to such archway.” The agree- 


ment was fnlly admitted by the company. 
Wigram and Bazalgette, for the plain- 
tiff. 

The simple question is, whether the 
court can decree specific performance of 
an agreement to build. We contend, that 
in cases like the present, where the plain- 
tiff can obtain no adequate remedy at law 
the court will make such a decree. (Allen 
v. Harding, 2 Eq. Ab. 17; The City of 
London v. Nash, 3 Atk. 517; and 8. C., 1 
Ves. 12; Holt v. Holt, 2 Vern. 322; Pem- 
broke v. Thorpe, reported in a note to 3 
Swanst. 437; Rook v. Warth,1 Ves. 461; 
Moseley v. Origin, 3 Ves. 184; Franklyn 
v. Tuton, 5 Mad. 469.) Some of the au- 
thorities doubtless appear to have a dif- 
ferent bearing ; but they in fact only go 
to this—that the court will not make such 
a decree where performance in specie is 
not necessary. (Errington v. Aynesley, 2 
Bro. C. C. 343; Lucas v. Commerford, 3 
Bro. C. C. 166; 1 Ves. 235; 1 Mer. 265; 
Rayner v. Stone, 2 Eden, 128; Whistler v. 
Mainwaring, 3 Wooddeon’s Lect. 464, n. ; 
Fill v. Barclay, 16 Ves. 405; Flint v. 
Brandeon, 8 Ves.159; Lane v. Newdigate, 
10 Ves. 192; Rankin v. Huskisson, 4 Sim. 
13; Whitaker v. Howe, 3 Beav.395.) No 
doubt it will be contended on the part of 
the defendants, that the plaintiff may have 
his remedy at law and recover damages for 
the non-performance of the covenant, and 
that therefore this court will not grant him 
relief; but the sending him to law would 
be no remedy, for whatever amount of 
damages he may obtain, he would still re- 
main unable to construct the archway, in- 
asmuch as the company possess the fee 
simple in the railway, and the plaintiff 
could not attempt to make a tunnel under 
it without rendering himself liable to an 
action for trespass. 

Cooper, Stevens, and Osborne, for the 
company. 

No doubt there are cases in the year 
books, in which the court has decreed the 
erection of houses; but in more modern 
times, it has shown an extreme unwilling- 
ness to interfere in favor of such jurisdic- 
tion; and now, wherever the building is 
not erected, the court will not interpose, 
because there is another jurisdiction which 
will give a full and sufficient remedy. Al- 
though the company are unwilling to build 
the archway, yet they have no objection to 
the plaintift so doing, and he will be able 





to recover the expense by having recourse 
to an action fordamages. In Franklyn v. 
Paten, (5 Mad. 469,) which was the case 
of a building erected at variance with the 
plan agreed on, the decree was made with- 
out opposition. Pembroke v. Thorpe, re- 
ported in a note to 3 Swanst. 437, is, dur- 
ing a hundred years, the only case of a 
decree for the specific performance of an 
agreement to build a house ; and subse- 
quently Lord Hardwicke had occasion to 
review his decision in that case, and 
changed his opinion in respect to the power 
of the courtto grant such relief, and thought 
that an action for damages was the proper 
course ; this is clear from the case of The 
City of London v. Nash, decided seven 
years later, and reported in 3 Nash, 517, 
and 1 Ves. sen. 12, which overrules the 
case of Pembroke v. Thorpe. The great 
lapse of time since such a decree has been 
made, clearly tends to prove that such a 
jurisdiction, if it ever did exist, has been 
waived. [Knight Bruce, V. C.—Suppose 
the company had left the plaintiffs man- 
sion without any approach, except over 
the lands of other parties, and they denied 
him transit over their lands, must he in 
that case have been left to damages as his 
only remedy? And suppose the case of a 
tower overhanging and threatening, for 
want of repair tu fall on a neighbor’s house, 
cannot this court grant reliet?] Undoubt- 
edly in such cases the court would have 
jurisdiction. (Booth v. Pollard, 4 You & 
C. 61; Lord Henly on injunctions, 26.) 
[Knight Bruce, V.C.—The report of the 
case “ The City of London v. Nash,” I 
think shows that Lord Hardwicke was of 
opinion, that it was a case for a court of 
equity to interfere, as according to the de- 
cree contained in Belt’s supplement he di- 
rected an issue which he would not other- 
wise have done.] The company are anx- 
ious to perform their contract, but there 
are great engineering difficulties in the 
way. It was originally intended that the 
railway should pass over the surface of 
the park, so as to be on a level with the 
land on each side of it; but eventually it 
was found necessary to make it ina deep 
cutting. The plaintiffs mansion house 
stands on a hill, and the ground gradually 
slopes down to the railway, so that the ap- 
proaches to the tunnel must commence at 
a great distance; and consequently the 
expense of the undertaking will be very 
greatly increased. If, however, the court 





THE NEW-YORK LEGAL OBSERVER. 





English Cases.—Morrall v. Prichard. 








be of opinion that it has jurisdiction to 
make a decree for specific performance of 
the agreement, the company will do all in 
their power to obey it. |Knight Bruce, 
V. C.—In the case of the Brighton Rail- 
way (not reported) it was shown that the 
expense of making a particular road would 
be very great; so much so, that it may 
have been said to have almost amounted to 
an impossibility ; yet Lord Cottenham (if 
I recollect right) did not accede to that 
course of reasoning. If you ask my opinion, 
I must say that I have no doubt the thing 
should be done; my only doubt is whether 
it can be decreed to be done on these 
pleadings ; butI have no doubt thatthe thing 
can be got at by this court in some way or 
other.| As that is your Honor’s opinion, 
we decline to argue the question any further. 

Knient Bruce, V. C.—The course 
which the argument has taken, and the 
conclusion at which the case has arrived, 
renders it unnecessary for me to give that 
further consideration to the authorities and 
the point in dispute, which, had the ques- 
tion of jurisdiction been argued to the last 
in a hostile manner, I should thought it 
right to have done. Consistently with the 
principles of Flint v. Brandon, it is com- 
petent for, and the duty of the court to in- 
terfere for the specific performance of a 
contract to do defined work on the plain- 
tiff’s property, in the performance of which 
he has a material interest, and such an in- 
terest as cannot be compensated by dama- 
ges. Here there is a contract upon which 
the defendants have acquired a portion of 
the plaintiff’s property ; and now difficul- 
ties are raised by them against the per- 
formance of their share of such contract, 
why, does not on these pleadings clearly 
appear. Damages would be any thing but 
an adequate compensation, In my opi- 
nion, the plaintiff has a right to come bere 
for specific performance of the contract, 
and the court ought to see that the work 
is properly done. There can be no diffi- 
culty in the court carrying out such a de- 
cree, as it would become a simple question 
of fact whether the order of the court was 
properly executed or not. Though there- 
fure this is not to be considered as a judg- 
ment, after all the consideration that I 
should have bestowed on the case, had it 
not taken the turn it has, yet it may be 
considered as my present opinion, Let 
it be declared that the d efendants, the 
company, are bound to form and complete 





an archway, with approaches, conformably 
to the contract, within a reasonable time, 
with liberty for them to apply, in case of 
the pleintiff’s refusal to afford them such 
reasonable facilities as are in his power for 
such work or other. ise, and with liberty 
to the plaintiff to apply, in case of delay 
on the part of the defendants or otherwise, 
The company must pay the costs of the 
suit up to the present time. 


ee ee 


Before Vice-Chancellor Wicram. 


Morrat. v. Pricnarp.—ov. 8 and 9, 
1842. 


DEMURRER—PARTIES—INDEMNITY. 


A., B. and C., were partners in one concern, and B, 
and C. were also partners in another concern. On 
the dissolution of tle first partnership. C. assigned 
his one third share to B., who undertook to indem- 
nify him against all the liabilities of that firm. C, 
also assigned his interest in the second partnership 
to B. for 600/., and B. undertook to indemnify him 
against certain charges affecting the partnershi 
om say and other debts of the concern. B. died, 

aving charged his real estates with the payment 
of his debjs, and appointed the defendants his exe- 
cutors. Toa bill filed by C. against the executors 
of B. alone, for specific performance, and fur pay- 
ment of the 500/., and also of a debt due tu him 
from the first partnership, and for indemnity against 
other debts still remaining due from the second 
partnership, the defendants demurred generally on 
the grounds of want of equity, want of parties, and 
multifariousness. But the demuirer was overruled, 


In the year 1829, the plaintiff and Lodge 
entered into partnership with Graves, in 


the business of rope-makers. Shortly 
afterwards, the plaintiff and Lodge pur- 
chased certain building land in Liverpool, 
partly for the purposes of the ropery and 
partly to sell again. They sold a portion 
of this land to Evans, and on the sale it 
was agreed between the parties that the 
plainuff and Lodge should lend Evans 
money to enable him to build upon the 
land. Evans secured the re-payment of 
this money to them by mortgages. Sub- 
sequently, Evans entered into an agree- 
ment with Sothern for the purchase of 
land, and the plaintiff agreed to be surety 
for the fulfilment of the contract on the 
part of Evans. Evans having become in- 
debted to the plaintiff and Lodge on ac- 
count of advances made to him under the 
above agreement, in satisfaction of the 
debt, re-conveyed the property to them, 
and also assigned to them the benefit of his 
contract with Sothern. The plaintiff and 
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Lodge proceeded to complete the building 
on the land which had been commenced 
by Evans, and in so doing became indebted 
to their bankers in the sum of 5100/., and 
to masons and other workmen in large 
sums. On the 22d of August, 1834, the 
partnership between Graves, Lodge, and 
the plaintiff, was dissolved, and the plaintiff 
assigned his one third share in the partner- 
ship to Lodge, who covenanted to indem- 
nify him against all the demands and lia- 
bilities of the partnership. The partner- 
ship between the plaintiff and Lodge was 
also dissolved at the same time, and the 
plaintiff agreed to convey to Lodge the re- 
maining section of land for 500/., subject 
to the debts affecting the same property, 
and also to assign his interest in the con- 
tract with Sothern, subject to the existing 
debts, and to convey and assure to Lodge 
all his right and equity of redemption in 
certain other lands, in consideration that 
Lodge would discharge the debts due 
thereon, and indemnify the plaintiff there- 
from ; and the plaintiff agreed to execute 
a deed to carry out these purposes, and 
Lodge undertook to indemnify the plaintift 
from all liability in respect of the 51001. 
due to the bankers. The bill stated, that 
the agreement had been performed on the 
plaintiff’s part, but that Lodge had not 
paid the 5002., that he had not paid debts, 
&c., which he had agreed to pay; that the 
plaintiff had himself paid certain of such 
debts, and that he had not been indemni- 
fied with respect to ihe other of such 
debts ; that certain mortgages on the pro- 
perty were still unpaid, and that the sum 
of 5100/7. due to the bankers remained also 
unpaid ; that at the dissolution of the part- 


nership between Graves, Lodge, and the | 
plaintiff, there was a balance due to the 
plaintiff from the firm of 912/., which still | 


The bill stated the 


remained due to him. 


death ef Lodge, who, by his will, charged 


his real estates with the payment of his 
debts, and appointed the defendants his 
executors; and it prayed that the agree- 
ment entered into between Lodge and the 
plaintiff, might be carried into execution ; 
an account of what was due to the plaintiff 
for principal and interest on the sums of 
500/. and 912/., and payment thereof, and 
also of the debts paid by the plaintiff in re- 
spect of which Lodge had undertaken to 
indemnify him; and that the defendants 
might be decreed out of their testator’s 
assets to pay the debts, &c., due on mort- 





gage, &c., and the debt due to the bankers, 
or otherwise to exonerate the plaintiff 
therefrom. To this bill the defendants put 
in a general demurrer for want of equity, 
for want of parties, and for multifariousness. 

Rolt, in support of the demurrer, con- 
tended, that with respect to the 500/. and 
912/., no ground was alleged by the bill 
for taking those sums out of the statute of 
limitations; and with respect to the 9127., 
it appeared, by the bill, that that sum was 
due from Graves and Lodge jointly ; and 
it would therefore be necessary to take an 
account of the partnership assets, to which 
account Graves would be a necessary 
party. The bill also prayed for indem- 
nity against the partnership liabilities ; the 
partnership assets were first liable; there- 
fore Graves ought in this respect also to 
be before the court; and by making him 
a party, the bill would become multifa- 
rious. The court would not give the plain- 
tiff an indemnity, unless he showed that he 
was damnified by being called upon to pay 
the debts for which the indemnity was 
agreed to begiven. The testator having 
charged his real estates with the payment 
of his debts, his devisees were necessary 
parties. The prayer of the bill was not 
confined to the personal assets, but asked 
for payment out of the testator’s assets 
generally. 

S. Sharpe and Piggott, in support of the 
bill, contended, that it was competent for 
the plaintiff, who did not seek to charge the 
real estate of the testator, to proceed 
against the personal assets only, especially 
where the personal assets were sufficient 
(as the bill in this case charged they were) 
| to satisfy bis claim ; that it might never be 
necessary to take the partnership accounts, 
the state of which might perhaps be proved 
by evidence in the master’s office, or fail- 
| ing that, it might become necessary to file 
a supplemental bill for the purpose; that 
| the debts were taken out of the statute by 
the charge on the real estate. (Burke v. 
Jones, 2 V. & B. 275; Hughes v. Wynne, 
T. & R. 307; Hargreaves v. Michell, 6 
Mad. 326; Ault v. Goodrich, 4 Russ. 430.) 

Rolt, in reply. 

Nov. 9.—Sir James Wieram, V. C., 
after stating the facts of the case, said : 
He was of opinion that there was an equi- 
ty stated in the bill, and therefore that the 
general demurrer could not be sustained. 
He would lay aside the question as to the 
statute of limitations. The agreement be- 
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tween the plaintiff and Lodge was one 
which obliged the latter to pay all the charges 
affecting certain property. There were 
some such charges existing, against which 
(if the statute did not apply to them) Lodge 
was bound to indemnify the plaintiff. This 
was in effect the case of a surety entitled 
to be indemnified, coming against the es- 
tate of his principal for indemnity. A 
surety might, if he pleased, instead of pay- 
ing the demand made upon him, come 
against the executor for the purpose of 
being indemnified ; and the surety has such 
an interest in the testator’s estate, as that 
the court will not allow the assets to be 
dissipated without giving him relief; in 
what particular way, it was not now neces- 
sary to determine; but the surety had 
some interest in the estate—there were 
many cases where there being no debt 
at the time, but there being the possi- 
sibility of a debt accruing hereafter, the 
court has made a provision for the sure- 
ty’s claim. With respect to the objection 
for want of parties it did not appear that 
the devisees of the real estate were neces- 
sary parties to this suit in any view of the 
case. For this was a personal contract, 
and the personal estate was primarily liable 
for the satisfaction of it. As between the 
devisees and the legatees one might have 
an equity to marshal the assets as against 
the other, but that could not affect the right 
of a creditor. The ground of multifari- 
ousness was that one of the debts would 
involve the necessity of taking an account 
of the partnership transactions ; and there- 
fore that Graves ought to have been made 
a party to the suit. It was a common 
thing for merchants to be partners in 
several different concerns, and it would be 
impossible to take an account of these 
partuerships except in separate suits. But 
suppose that, for a valuable consideration, 
one of the partners was to agree to indem- 


nify another against all the liabilities of | 


all these concerns. It was impossible to say 
that in a suit to carry out that contract, all 
the partners in all the concerns would be 
necessary parties, the parties in one concern 
might object to be joined in taking the ac- 
counts of all the other partnerships. 
Demurrer overruled. 


POINTS.—CRIMINAL LAW. 
STEALING POTATOES. 
By stat. 6 Geo, III. c. 33, the stealing of 














any root, shrub, or plant, by day or night, 
was subject to pecuniary penalties for the 
two first offences; and for the third, wag 
constituted a felony liable to transporta- 
tion for seven years; but these statutes 
are repealed by stat. 7 and 8 Geo. IV. ¢. 27; 
and the offence is now, by stat. 7 and g 
Geo. IV. c. 29, § 38, 39, if the injury is 
felony, punishable as larceny. 

A police officer found N. with potatoes 
under his shirt, which had been recent] 
dug from the ground, and apprehended 
him. The policeman called O. to assist 
him; O. did so, and a rescue being at- 
tempted, O. was going away, and wag 
struck by A., who went away; and O. was 
afterwards killed by other persons who 
attempted the rescue. Mr. Justice Colt. 
man said to the jury: “ You will be re- 
lieved from inquiring into the charge of 
murder, because an irregularity has taken 
place in the conduct of the policeman in the 
first instance. In law he had no right to 
apprehend a person on suspicion of having 
stulen growing potatoes out of a garden, 
as the law does not regard such an offence 
as felony, unless, indeed, the person had 
been previously fined before a magistrate 
for a similar offence. Had the potatoes 
been stolen from a place of deposit, such as 
a storehouse or warehouse, the case would 
have been very different. Reg v. Phelps, 
1 Car. & Marsh. 180. 





Advuntages of Public Occupation.—That occupa* 
tion which public affairs give to the citizens of a free 
State, seems to unite almost every advantage. It with- 
draws men from that exclusivedevotion to self which is 
so apt to invade all ; upen the mind to views of gene- 
ral good ; fosters benevolence; and discloses a path 
of useful exertion which has no limit. While it strikes 
out a career where the approbation of conscience is 
certain, and confers, at the same time, all the plea- 
sures of activity, it lessens private anxieties, and ren- 
ders us comparatively indifferent to the petty, but con- 
stantly recurring, ills of life Even to deeper domestic 
wounds itcan apply a healing balm. All that is indi- 
vidual decays and dies around us; but the race is eter- 
nal here on earth. While the triends of our early 
days are cut off like the premature blossom in spring, 


and the companions of our age fall away like the sap-" 


less branch, the body politic alone defies the assaults 
of time, and blooms with a perpetual youth. Happy 
the man whe has such a love! thrice happy he a 
can help to keep alive her beauty! But though all 
men may not be able to feel this disinterested love 
for the community, yet all, as members of the 
same, are concerned in what is going on.—-One 
immense advantage of self-government is this, 
that it creates a constant object for activity, and of a 
kind the most agreeab!e that can be conceived to the 
nature of man, not so closely connected with self as to 
give rise to eating cares, not so remote from it as to 
excludeinterest. Thus we avoid as well as may be 
the two opposite dangers of anxiety and ennui, the 
Scylla and Charybdis of human happiness. 











